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Defendant C. Nicholas Jenkins was convicted by a jury of first degree murder and
attempted murder and sentenced to prison for a term of 25 years to life. On appeal, he
contends the trial court erred in denying his motion to suppress statements he made to the
police on two occasions. He also contends the prosecutor impermissibly exercised
peremptory challenges to remove six African-Americans from the jury, and that the trial
court erred by failing to give a unanimity instruction. We conclude that the first
statements defendant made to the police, while voluntary under the Fifth Amendment to
the United States Constitution, nonetheless were the product of an illegal detention and
should have been suppressed under the Fourth Amendment to the United States
Constitution. The connection, however, between the illegal detention and defendant’s
second statements, made voluntarily after being out of custody for three days, was
sufficiently attenuated to dissipate the taint of the illegal detention. Because defendant’s
second statements, in which he confessed to the crimes, were admissible, the error with
regard to the admission of the first statements was not prejudicial. We reject defendant’s

remaining arguments and, accordingly, affirm the judgment.

" Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of parts 2 and 3 of the Discussion.



FACTUAL AND PROCEDURAL HISTORY

At approximately 10:00 p.m. on April 29, 1999, Shawn Malvo and Kenneth Scott
were shot in East Oakland. An unidentified person who reported hearing gunshots at
79th Avenue and Rudsdale Street called the police. When the police arrived they found
Malvo lying in the street. He had been shot several times in the head, shoulder, arm and
chest and was pronounced dead at the scene. Scott was found lying on the sidewalk two
blocks away. He was bloody and had been shot in the chest, abdomen and forearm, but
could not identify who had shot him. He explained that he had been shot on 79th Avenue
and had run away before collapsing. An ambulance took Scott to the hospital where he
was admitted in critical condition.

The police were unable to find anyone who had witnessed the shooting, but one
witness reported seeing a white Bronco or Blazer back up and run into her neighbor’s car
shortly after the shots were fired and then speed down the street as though the driver “was
trying to get away from something.” Sergeant Derwin Longmire identified several cars
that appeared to have been struck, including at least one car that had a white paint
transfer.

Shortly after the incident, Officer Jason Anderson was advised over his police
radio to be on the lookout for a white SUV (sports utility vehicle) with a brown paint
transfer and a flat tire. About 1:40 a.m., Anderson saw a white Chevy Blazer on 80th
Avenue with right fender damage and a brown paint transfer. Anderson saw the car go
through a stop sign without stopping and turn into the driveway of a nearby apartment
complex. When the car stopped at the security gate, Anderson approached the vehicle
and asked the driver for identification. Defendant was driving the car and was unable to
produce any identification. Anderson arrested defendant and put him in the back of his
police car. At that time he noticed the Blazer had a spare tire on the left front wheel.
Anderson called Sergeant Longmire to advise him of the traffic stop and then transported
defendant to the police station. At approximately 2:25 a.m., Anderson placed defendant
in a locked interview room in the Homicide Division. Defendant was not booked on any

charges prior to being turned over to the homicide inspectors.



At 4:33 a.m. Longmire entered the interview room and required defendant to
submit to a gunshot residue test, the result of which was later determined to be negative.
Longmire went back into the room at 5:07 a.m. and a few minutes later read defendant
his Miranda' rights. Defendant said he understood his rights and initialed a form
indicating that he understood and was willing to waive those rights and talk to the police.
Longmire initially interviewed defendant from 5:07 until 7:43 a.m. Longmire’s notes
taken during this interview indicate that the two talked about the traffic stop and
defendant’s personal information. Longmire later testified that he used this time to
establish rapport with defendant before asking about the shootings.

After an almost four-hour break—close to noon—Longmire returned to interview
defendant and took his taped statement. Defendant explained that he and some friends
were in an apartment in the 1100 block of 79th Avenue when a Blazer pulled up next to a
white car with two men in it. Two other men, identified as Shawn and Charlie Brown,
got out of the Blazer and asked the two in the white car for money. When the men in the
car said they did not have it yet, Shawn fired 10 or 11 rounds at the two men. One of the
men fell on the ground and the other ran away. Shawn chased the man who ran and
caught him on the corner of 77th Avenue and beat him with his gun. Charlie Brown sped
away in the Blazer, hitting the brown van, a blue car and the fire hydrant as he left.
Charlie Brown parked the Blazer and gave the key to Timothy Garrett. Defendant denied
having anything to do with the shooting, but admitted he knew the car had been involved
in the shooting when he later borrowed it from Timothy Garrett.

Longmire interviewed defendant again at 5:30 p.m. in order to permit defendant to
correct any erroneous statements he had made during the prior interview. Defendant then
told Longmire that before the shooting, Shawn told him that he was meeting with a man
who owed him a lot of money and that he planned to kill the man if he didn’t have his
money. Shawn had told the man to meet him at 79th Avenue and Rudsdale Street. When

the man arrived, Shawn fired five or six gunshots at the car. The car jumped the curb and

' Miranda v. Arizona (1966) 384 U.S. 436 (Miranda).



crashed into a fire hydrant. Shawn dragged the driver out of the car and shot him five or
six times as he tried to crawl away. The passenger fled down the street and Shawn shot
him as well. At Shawn’s request, defendant chased the man and caught him on 77th
Avenue and held him until Shawn arrived. Shawn pistol-whipped the man and kicked
him in the mouth. Defendant then selected Shawn Marbley’s photograph from a lineup
and identified him as the shooter. Defendant had known Shawn for 10 or 11 years. The
interview ended at 6:05 p.m. and defendant was released to go home.

Shawn Marbley was arrested two days later, on May 1. Longmire interviewed
Marbley and took a statement from him. Early on the morning of May 3, officers woke
defendant at his home and asked him to come to the station for additional questioning,
which he agreed to do. Defendant was placed in an interview room with Marbley at 2:45
a.m. and the two were jointly interviewed for just over an hour. After the interview, the
officers left the two alone in the room for 25 minutes. As Longmire exited, he secretly
passed Marbley a tape recorder and indicated he should tape his conversation with
defendant. Marbley taped their conversation, but the quality of the recording was poor.
Nonetheless, Marbley can be heard on the tape repeatedly accusing defendant of lying
and asking defendant to let him go home. A number of times Marbley said that his life
was in defendant’s hands. Marbley also said, “They’re trying to cut you a deal to
manslaughter . . . that ain’t nothing but a year. If you need money on your books or
anything man. I got it man.” Longmire stood outside the door while the men were alone
in the room and periodically peeked through the viewing hole to make sure the two were
not fighting.

After another 15 minutes alone with Marbley, defendant was taken into a different
interview room, where he gave a new statement to the police. He admitted that he, rather
than Marbley, was the shooter and that Marbley had not shot or chased anyone that night.
He explained that he had called Malvo and asked him to bring some drugs to 79th
Avenue and Rudsdale Street, but that when he came he did not have the drugs.
Defendant thought Malvo was setting him up so he shot at the car and continued to shoot

Malvo as he got out of the car. He also chased Scott down the street and hit him with his



gun. Later, defendant stated that he had not intended to buy drugs from Malvo but was
planning to rob him. Still later he denied that he planned to rob Malvo.

On May 12, 2000, defendant was charged by amended information with the
murder of Shawn Malvo (Pen. Code, § 187, subd. (a)). Count 1 further alleged that
defendant committed the murder while engaged in a robbery within the meaning of Penal
Code section 190.2, subdivision (a)(17)(a). Count 2 charged defendant with the
attempted murder of Kenneth Scott (Pen. Code, §§ 187, 664, subd. (a)). Counts 1 and 2
also alleged that defendant personally used a firearm (Pen. Code, §§ 1203.06,
subd. (a)(1), 12022.5, subd. (a)(1), 12022.53, subd. (c)), personally and intentionally
discharged a firearm (Pen. Code, § 12022,53, subd. (c)), and personally and intentionally
discharged a firearm which proximately caused great bodily injury on the victim (Pen.
Code, § 12022.7, subd. (b)). Count 3 charged defendant with shooting at an occupied
vehicle (Pen. Code, § 2460) and also alleged that the offense was a serious felony under
Penal Code section 1192.7, subdivision (c)(8). Count 4 charged defendant with assault
with a firearm (Pen. Code, § 245, subd. (a)(2)) and also alleged that defendant had
personally used a firearm and personally inflicted great bodily injury (Pen. Code,

§§ 12022.5, subd. (a)(1), 12022.7, subd. (b)) causing the offense to become a serious and
violent felony within the meaning of Penal Code sections 1192.7, subdivision (c)(8) and
667.5, subdivision (c)(8). Defendant pled not guilty and denied the special allegations.

On September 1, 2000, defendant moved to suppress his statements under Penal
Code section 1538.5 on the ground that they were the product of an illegal detention in
violation of the Fourth Amendment of the United States Constitution and Vehicle Code
section 40302. The parties stipulated that the motion could be decided on the preliminary
hearing transcript, which included the testimony of Anderson regarding the traffic stop
and of Longmire regarding the subsequent police interrogation. The trial court found that
the police had probable cause to arrest defendant on the vehicle code offense, but not for
murder. The court considered defendant’s postarrest detention on the night of April 30
troubling, but concluded nonetheless that the officers had acted reasonably under the

circumstances, and therefore denied the motion.



At the start of trial, defendant again moved to suppress his statements, this time on
the ground that they were involuntary. Defendant argued that he did not knowingly and
intelligently waive his Miranda rights and that the police coerced his May 3 confession
by placing him alone in the room with Marbley. At the hearing under Evidence Code
section 402, Longmire testified again regarding his investigation and interrogation of the
defendant. Defendant called Dr. Timothy Derning, a psychologist with a specialty in
developmental disabilities, who testified that defendant had an 1.Q. of only 64, which
placed him in the first percentile of the general population. Dr. Derning performed a
number of tests on defendant to measure his cognitive functioning, each of which
demonstrated significant disability. Dr. Derning also gave defendant a legal forensic test,
referred to as the “Grisso test,” to determine his ability to understand the Miranda
waivers. Defendant scored 8 out of 8 for his comprehension of Miranda rights, 10 out of
12 for recognition, 8 out of 12 for vocabulary, but only 19 out of 30 for the functional
application with hypotheticals. Dr. Derning testified that although defendant appeared
superficially to perform adequately on the tests, his score on the application section of the
test was worse than 98 percent of those who have taken the test. In his opinion, the test
results showed that while defendant could remember the text of the warning, he lacked
the ability to understand how to apply it. Defendant’s answers indicated that he did not
understand the Miranda warnings to be protections. He confused the right not to
incriminate oneself with perjury, and when asked what would happen if the judge finds
that a person did not talk to the police, he answered that the person would get a longer
sentence. He also believed the Miranda warnings were different for guilty and innocent
people. The trial court denied defendant’s motion.

During voir dire examination of the prospective jurors, defendant made a motion
under People v. Wheeler (1978) 22 Cal.3d 258 that was denied.

At trial, the prosecutor called the responding officers, as well as Anderson and
Longmire, to testify to the investigation detailed above. Recordings and transcripts of
defendants’ April 30 and May 3 statements were received in evidence. The prosecutor

also called Scott, who testified that he could not remember the night of the shooting but



did remember having an acquaintance named Shawn. Defendant did not look familiar to
him. Testimony was introduced concerning the nature and extent of Scott’s injuries.
Defendant’s only witness was Dr. Derning, who testified again regarding defendant’s
developmental deficiencies and their effect on his statements to the police.

The jury found defendant guilty of first degree murder and willful and
premeditated attempted murder. The jury was unable to reach a verdict on counts 3 and
4, the use allegations, and the special circumstance allegation. The court dismissed
counts 3 and 4 and struck the use allegations from counts 1 and 2. Defendant was
sentenced to consecutive terms of life and 25 years to life. Defendant filed a timely
notice of appeal.

DISCUSSION
1. Motion to Suppress

Defendant argues that his incriminating statements to the police on April 30 and
May 3 should have been suppressed because they were obtained in violation of his rights
under the Fourth and Fifth Amendments to the United States Constitution and under
California statutory law. He contends that his statements were involuntary under the
Fifth Amendment because he did not knowingly and intelligently waive his Miranda
rights and because his May 3 confession was the product of undue police coercion. He
contends further that he was illegally detained on April 30 without probable cause in
violation of the Fourth Amendment, and that his May 3 confession was the “fruit” of the
illegal April 30 detention.

“ “The scope of our review of constitutional claims of this nature is well
established. We must accept the trial court’s resolution of disputed facts and inferences,
and its evaluations of credibility, if they are substantially supported. [Citations.]
However, we must independently determine from the undisputed facts, and those
properly found by the trial court, whether the challenged statement was illegally
obtained.” ” (People v. Johnson (1993) 6 Cal.4th 1, 25.)

Although often factually overlapping, the exclusion of evidence under the Fourth

and Fifth amendments serve different constitutional objectives. As discussed in greater



detail below, “the Fourth Amendment’s exclusionary rules are designed to deter police
misconduct. In contrast, evidence obtained in violation of the Fifth Amendment rights
protected by Miranda is excluded to ensure protection of the suspect’s right against
compulsory self-incrimination.” (People v. Smith (1995 ) 31 Cal.App.4th 1185, 1192.)
Accordingly, “[b]ecause of the particular interests protected by the Fourth Amendment, a
statement must be suppressed, even when knowing, voluntary, and intelligent, if it is the
direct product of an illegal arrest or detention. [Citations.] By proscribing searches and
seizures without adequate cause or judicial authorization, the Fourth Amendment guards,
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among other things, against the police tactic of ‘investigative detention.” ” (People v.
Boyer (1989) 48 Cal.3d 247, 267, disapproved on another ground in People v. Stansbury
(1995) 9 Cal.4th 824, 830, fn. 1.)

We conclude that defendant’s statements on both April 30 and May 3 were made
voluntarily and were not the product of unduly coercive police tactics. Nonetheless, the
unlawful detention of defendant following his arrest for a traffic violation, for the explicit
purpose of interrogating him about another crime for which there was no probable cause
to arrest him, violated his rights under the Fourth Amendment, requiring exclusion of his
April 30 statements. Because the trial court incorrectly concluded that there had been no
Fourth Amendment violation, the court did not determine whether defendant’s
subsequent May 3 confession was the product of the April 30 violation. Nonetheless, it is
apparent that it was not. The three days between the two statements during which time
defendant was out of police custody sufficiently attenuated the May 3 statements from
the prior illegal detention. Therefore, the May 3 confession was admissible, and the

erroneous receipt of the incriminating April 30 statements was harmless.

A. Defendant knowingly and intelligently waived his Miranda rights.

A determination of the voluntariness of a defendant’s statements must be based
upon the totality of the circumstances, including whether defendant was read and
understood his Miranda rights, defendant’s maturity, education and mental health, and
any elements of coercion in the interrogation, the length of the interrogation, and its

location. (Withrow v. Williams (1993) 507 U.S. 680, 693.)



Defendant was read his Miranda rights prior to making any statements on April 30
and again after returning to the station on May 3. On both occasions, Longmire read
defendant his rights from a standard preprinted form and defendant initialed each right on
the waiver form. Defendant contends, however, that despite the warning given by the
police, because of his mental deficiencies he did not knowingly and intelligently waive
his Miranda rights. Whether a defendant has made a knowing and intelligent waiver of

(1313

these rights depends upon * ‘the particular facts and circumstances surrounding the case,
including the background, experience and conduct of the accused.” ” (Edwards v.
Arizona (1981) 451 U.S. 477, 482.) “A confession of a crime is not inadmissible merely
because the accused was of subnormal intelligence, although subnormal intelligence is a
factor that may be considered with others in determining voluntariness.” (In re Norman
H. (1976) 64 Cal.App.3d 997, 1001.)

In In re Norman H. the court held that defendant’s confession was voluntary
despite evidence that Norman was a “very unintelligent 15-year-old boy. His intelligence
quotient was that of about a 7 or 8 year old (1.Q. 47), which occurs in about 1 out of
every 5,000 persons. He is ignorant of the meaning of many words and phrases, even
some of the most simple and rudimentary. He is rather simple in his attitude. Rather
than belligerent and resistive, he seems eager to please and willing to cooperate.” (In re
Norman H. supra, 64 Cal.App.3d at p. 1002.) The court relied, however, on defendant’s
own testimony he “knew at the time the police spoke with him that he did not have to talk
with them if he did not want to and that he could get an attorney if he wanted one. He
knew what he said could be used against him (‘He [the police officer] said it could be
used in court’) although he did not believe it actually would be used. Appellant wanted
to talk to the police (‘I wanted to tell them what happened’) apparently since he did not
physically do the killing and believed he would be in less trouble if he told what had
occurred. [9] Appellant’s brother-in-law had prior experience with criminal proceedings
and had told appellant that a lawyer was also called an attorney and could help him.
Appellant had previously watched court proceedings involving his brother-in-law.

Appellant at no time indicated he wanted an attorney to help him or that he did not want



to talk to police. He felt he would be in less trouble and wanted to blame his codefendant
by telling his side of the story.” (/d. at pp. 1001-1002.)

Here, Dr. Derning testified that defendant suffered from cognitive disabilities.
Nonetheless, it appears that despite having a low 1.Q., defendant scored reasonably well
on at least portions of the tests administered to measure understanding of a Miranda
warning. Moreover, while Dr. Derning testified that defendant’s test results showed that
he did not know how to apply his Miranda rights, when faced with evidence that
defendant had been read his Miranda rights seven times in other proceedings and had
invoked his right to remain silent on four of those occasions, Dr. Derning said, “I can’t
say that he has no understanding of what’s going on. Clearly he does. And in the
beginning when I asked him what does it mean you have the right to remain silent and he
goes through that, he does quite well explaining those facets of it.” This evidence
supports the trial court’s finding that the “bottom line was that Dr. Derning said that Mr.
Jenkins did have an adequate and sufficient understanding of [his Miranda] rights based
on [the Grisso] test.” The trial court also took into account “the fact that Mr. Jenkins
appeared to be very street smart. He had contact with law enforcement before, and
initially he waived these rights and gave a statement implicating Shawn.” Accordingly,
there is ample support for the trial court’s conclusion that defendant knowingly and
intelligently waived his Miranda rights.> Defendant does not challenge the voluntariness

of his April 30 statements on any other grounds.

2 Brown v. Crosby (S.D.Fla 2003) 249 F.Supp.2d 1285, relied upon by defendant, is
distinguishable. The defendant in Brown was a juvenile with an [.Q. of between 54 and 58. (/d.
at p. 1299.) The court held that the waiver of the Miranda rights was not knowing and intelligent
because the police officers suspected that defendant had an “organic brain dysfunction” but
failed to take extra time to explain his rights, and because the undisputed evidence showed that
defendant would only have the ability to understand his rights in a very basic way. (Brown v.
Crosby, supra, at pp. 1300-1301.) Moreover, whether a particular defendant understood and
knowingly waived his rights is essentially a factual question, which we review only for
substantial evidence. (People v. Johnson, supra, 6 Cal.4th at p. 25; People v. Duren (1973) 9
Cal.3d 218, 238.)

3 The delay in arraigning defendant in this case, discussed below, did not render his statements
involuntary under the Fifth Amendment in light of his express Miranda waivers and the absence
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B. Defendant’s May 3 confession was voluntary.

Defendant contends his May 3 confession was involuntary because his mental
deficiencies rendered him particularly susceptible to suggestion and the use of Marbley to
induce him to confess was unduly coercive. He argues, “As Sergeant Longmire
acknowledged, in essence, the interrogation was a three against one situation, with both
police officers and Marbley pressuring [defendant] to change his previous denial of
culpability. [§] During the one-on-one confrontation between them, Marbley made
numerous references to manslaughter and to a short, one-year prison term. . . . If the
officers had said this, it would have been a promise of leniency, making the subsequent
confession inadmissible. [4]] [Defendant’s] ultimate confession can only reasonably be
seen as a result of the pressure placed on him by the police and Marbley.”

Defendant does not argue that Marbley was acting as an agent of the police or
under their instructions in making these statements, and there is no evidence to support
such a suggestion. Accordingly, Marbley’s promise of leniency cannot be attributed to
the police. In addition, there was nothing improper or coercive about placing defendant
and Marbley alone together in the holding cell and secretly tape recording their
conversation. Defendant was unaware that Marbley was taping their conversation; from
his perspective he was talking to a friend. The element of coercion therefore was
missing. (See Illlinois v. Perkins (1990) 496 U.S. 292, 297 [“Miranda forbids coercion,
not mere strategic deception by taking advantage of a suspect’s misplaced trust]; People
v. Webb (1993) 6 Cal.4th 494, 524-526 [statements made in recorded telephone
conversations between the jailed defendant and his girlfriend were voluntary, even
though she was secretly cooperating with the police].) Accordingly, defendant’s May 3
statement, in which he admitted that it was he who shot both victims, was voluntary for

purposes of the Fifth Amendment.

of any additional coercive conditions. (People v. Turner (1994) 8 Cal.4th 137, 167, overruled on
different grounds in People v. Griffin (2004) 33 Cal.4th 536, 555, fn. 5; People v. Thompson
(1980) 27 Cal.3d 303, 329, disapproved on another ground in People v. Rowland (1992) 4
Cal.4th 238, 260; People v. Powell (1967) 67 Cal.2d 32, 60.)
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C. Defendant’s April 30 statements were obtained in violation of the Fourth
Amendment and should have been suppressed.

Defendant contends his April 30 statements were obtained in violation of the
Fourth Amendment because his post-arrest detention was unlawfully prolonged to enable
Longmire to question him about the shootings without having probable cause to arrest
him.* In Gerstein v. Pugh (1975) 420 U.S. 103, 125, the United States Supreme Court
held that the Fourth Amendment requires a prompt judicial determination of probable
cause as a prerequisite to an extended pretrial detention following a warrantless arrest. In
County of Riverside v. McLaughlin (1991) 500 U.S. 44, 56 (McLaughlin), the court held

that a prompt judicial determination of probable cause is one that occurs within 48 hours.

[13K3 29

In setting this time frame, the court relied upon the * ‘practical compromise’ ” struck in
Gerstein between the rights of individuals and the realities of law enforcement.
(McLaughlin, supra, at p. 53.) “On the one hand, States have a strong interest in
protecting public safety by taking into custody those persons who are reasonably
suspected of having engaged in criminal activity, even where there has been no
opportunity for a prior judicial determination of probable cause. [Citation.] On the other
hand, prolonged detention based on incorrect or unfounded suspicion may unjustly
‘imperil [a] suspect’s job, interrupt his source of income, and impair his family
relationships.” ” (/d. at p. 52.) While the court held that 48 hours would generally

comport with the Fourth Amendment, it expressly stated, “This is not to say that the

* Defendant also contends he was unlawfully detained in violation of Vehicle Code section
40302, which provides in relevant part: “Whenever any person is arrested for any violation of
this code, not declared to be a felony, the arrested person shall be taken without unnecessary
delay before a magistrate within the county in which the offense charged is alleged to have been
committed and who has jurisdiction of the offense and is nearest or most accessible with
reference to the place where the arrest is made in any of the following cases: [q] (a) When the
person arrested fails to present his driver’s license or other satisfactory evidence of his identity
for examination.” (Italics added.) For the same reasons that defendant’s detention violated the
Fourth Amendment, the police undoubtedly violated section 40302 of the Vehicle Code.
Nonetheless, under Proposition 8 approved by the voters in 1982 (Cal. Const., art. I, § 28,
subd. (d)), the fact that the detention violated the California statute provides no basis for
excluding the statement; the statement must be excluded only if so required by the federal
Constitution. (People v. Sapp (2003) 31 Cal.4th 240, 270; People v. McKay (2002) 27 Cal.4th
601, 607-608.)
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probable cause determination in a particular case passes constitutional muster simply
because it is provided within 48 hours. Such a hearing may nonetheless violate Gerstein
if the arrested individual can prove that his or her probable cause determination was
delayed unreasonably. Examples of unreasonable delay are delays for the purpose of
gathering additional evidence to justify the arrest, a delay motivated by ill will against the
arrested individual, or delay for delay’s sake.” (Id. at p. 56.)° The court continued,
“Everyone agrees that the police should make every attempt to minimize the time a
presumptively innocent individual spends in jail. One way to do so is to provide a
judicial determination of probable cause immediately upon completing the administrative
steps incident to arrest—i.e., as soon as the suspect has been booked, photographed, and
fingerprinted. As JUSTICE SCALIA explains, several States, laudably, have adopted this
approach. The Constitution does not compel so rigid a schedule, however.” (Id. at p.
58.) Subsequent cases have found prolonged delays in presentment unreasonable “where
the delay is based solely on police efforts to investigate additional crimes in which the
suspect might have participated.” (U.S. v. Davis (8th Cir. 1999) 174 F.3d 941, 945;
Willis v. City of Chicago (7th Cir. 1993) 999 F.2d 284, 289.) In In re Walters (1975) 15
Cal.3d 738, 750, the California Supreme Court held that the Gerstein requirement of a
prompt judicial determination of probable cause applied to “all misdemeanor post-arrest
detentions when the defendant is not released prior to arraignment or at the time of

arraignment, and does not waive the probable cause determination.”

*In People v. Thompson, supra, 27 Cal.3d at page 329, the California Supreme Court considered
what constitutes unnecessary delay in arraignment under the California Constitution and Penal
Code, and observed that  ‘[t]here is no authority to delay for the purpose of investigating the
case. Subject to obvious health considerations the only permissible delay between the time of
arrest and bringing the accused before a magistrate is the time necessary: to complete the arrest;
to book the accused; to transport the accused to court; for the district attorney to evaluate the
evidence for the limited purpose of determining what charge, if any, is to be filed; and to
complete the necessary clerical and administrative tasks to prepare a formal pleading.” ”
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Defendant was arrested without a warrant for driving without a license.® (Veh.
Code, § 12500, a misdemeanor.) He was detained for over 16 hours and never brought
before a magistrate for an independent determination of probable cause. The officers
were not engaged in necessary administrative functions related to the traffic offense. The
detention was used solely to question defendant about the shootings. Defendant’s
postarrest detention unquestionably violated the Fourth Amendment, even though it
extended less than 48 hours. (McLaughlin, supra, 500 U.S. at p. 56; United States v.
Davis, supra, 174 F.3d at p. 944; Willis v. City of Chicago, supra, 999 F.2d at p. 288.)’

It is not entirely clear, however, what the appropriate remedy for the violation
should be. The Fourth Amendment does not expressly provide for the exclusion of
evidence in the event its provisions are violated. (Arizona v. Evans (1995) 514 U.S. 1,
10.) Exclusion, the remedy requested by defendant, is appropriate only if its application
is likely to achieve substantial deterrence of official wrongdoing, and the cost of applying
the rule—exclusion of reliable evidence—does not outweigh the benefits achieved by its

application. (United States v. Leon (1984) 468 U.S. 897, 915-921.) In Powell v. Nevada

% At the suppression hearing, the judge noted that there was also likely probable cause to arrest
defendant for misdemeanor hit and run, although she specifically declined to make such a
finding. Contrary to the Attorney General’s suggestion, such a finding would be immaterial
because defendant would still have been denied a prompt determination of probable cause for the
unlawful purpose of permitting the police to interrogate defendant regarding additional crimes.

7 Contrary to the Attorney General’s suggestion, circumstances relating to the shooting are not
relevant to the analysis of the reasonableness of the detention. The trial court found there was no
probable cause to hold defendant for any offenses arising out of the shootings and the Attorney
General does not contend otherwise on appeal. The trial court’s Fourth Amendment analysis,
that the seriousness of the shootings justified an extended detention without probable cause, was
flawed in this respect. The trial court applied the reasonableness test as follows: “I’m trying to
look at the overall picture of what the police had. This is occurring in the very early morning
hours. There is a person who is dead; a person who is in the hospital that nobody knows if
they’re going to live or die. [4] And there does seem to be a delay. This vehicle, I think they
have reason to believe that it was at the scene. So here is evidence of a very live crime that the
police have. They also know since no one is under arrest, there is at least one firearm and a killer
perhaps still loose in the streets; perhaps not still loose in the streets. And it seems to me that
those equities have to weigh into it. . . . [9] But I find basically the term unnecessary has to be
viewed within the reasonableness of what was done. And the court does find that it was
reasonable, under these circumstances, to have defendant wait there that extra time.”
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(1994) 511 U.S. 79, 84-85, the United States Supreme Court held that McLaughlin should
be applied retroactively, but declined to specify the proper remedy for the failure to
determine probable cause in a timely manner, leaving it to the states to do so. On remand
in Powell, the Nevada Supreme Court assumed exclusion was the proper remedy for the
violation in that case but found the error harmless under Chapman v. California (1967)
386 U.S. 18. (Powell v. Nevada (Nev. 1997) 930 P.2d 1123, 1126.) Although the
California courts have not considered this issue, other states have uniformly agreed that
the exclusionary rule applies to a McLaughlin violation. (Chavez v. State (Fla. 2002) 832
So0.2d 730, 754; State v. Huddleston (Tenn. 1996) 924 S.W.2d 666, 673; State v. Tucker
(N.J. 1994) 645 A.2d 111, 117-119; People v. Willis (11l.App. 1 Dist. 2003) 801 N.E.2d
47,56.) We agree.

The exclusionary rule has been applied consistently in cases involving a
warrantless arrest made without probable cause. (Hayes v. Florida (1985) 470 U.S. 811;
Florida v. Royer (1983) 460 U.S. 491.) The circumstances of a McLaughlin violation are
the functional equivalent of such an arrest in that the arresting officer acts without
necessary judicial guidance or objective good faith. (State v. Huddleston, supra, 924
S.W.2d at p. 673.) The application of the exclusionary rule to McLaughlin violations
“will deter law enforcement officials from ignoring the Fourth Amendment mandate of a
judicial determination of probable cause. [Citation.] Violations of McLaughlin can be
easily avoided, and applying the exclusionary rule to evidence obtained as a result of the
illegal detention will deter further violations.” (State v. Huddleston, supra, at p. 673.)

That said, courts have applied different tests in determining whether statements
made by a suspect during an unlawful detention should be suppressed under the
exclusionary rule. Some jurisdictions have applied a voluntariness test. (State v. Tucker,
supra, 645 A.2d at p. 117 [“delay in affording a defendant a probable-cause
determination is a factor that courts should weigh, in the totality of the circumstances, in
determining whether a confession during the period of detention was voluntary’].)
Others, however, have applied the traditional analysis under the “fruit of the poisonous

tree” doctrine enunciated in Wong Sun v. United States (1963) 371 U.S. 471, 485, 487,
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and Brown v. Illinois (1975) 422 U.S. 590, 599, 603-604. (State v. Huddleston, supra,
924 S.W.2d at p. 673; People v. Willis, supra, 801 N.E.2d at pp. 56-58.) We agree with
those states that have applied the traditional Fourth Amendment analysis. “The
voluntariness test is designed to protect the Fifth Amendment right against self-
incrimination by excluding a statement that is obtained as a result of coercion by law
enforcement officials.” (State v. Huddleston, supra, at pp. 673-674.) The exclusionary
rule, however, was designed to protect the unique interests implicated by a Fourth
Amendment violation. As explained by the United States Supreme Court, “Although,
almost 90 years ago, the Court observed that the Fifth Amendment is in ‘intimate
relation’ with the Fourth [citation] . ... Frequently, as here, rights under the two
Amendments may appear to coalesce since ‘the “unreasonable searches and seizures”
condemned in the Fourth Amendment are almost always made for the purpose of
compelling a man to give evidence against himself, which in criminal cases is condemned
in the Fifth Amendment.” [Citations.] The exclusionary rule, however, when utilized to
effectuate the Fourth Amendment, serves interests and policies that are distinct from
those it serves under the Fifth. It is directed at all unlawful searches and seizures, and not
merely those that happen to produce incriminating material or testimony as fruits. In
short, exclusion of a confession made without Miranda warnings might be regarded as
necessary to effectuate the Fifth Amendment, but it would not be sufficient fully to
protect the Fourth. Miranda warnings, and the exclusion of a confession made without
them, do not alone sufficiently deter a Fourth Amendment violation. [4]] Thus, even if the
statements in this case were found to be voluntary under the Fifth Amendment, the
Fourth Amendment issue remains. In order for the causal chain, between the illegal
arrest and the statements made subsequent thereto, to be broken, Wong Sun requires not
merely that the statement meet the Fifth Amendment standard of voluntariness but that it
be ‘sufficiently an act of free will to purge the primary taint.” [Citation.] Wong Sun thus
mandates consideration of a statement’s admissibility in light of the distinct policies and
interests of the Fourth Amendment.” (Brown v. Illinois, supra, 422 U.S. at pp. 601-602,

fn. omitted.) Accordingly, under Brown v. lllinois, the question is “whether [the
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statement] was not ‘sufficiently an act of free will to purge the primary taint of the
unlawful invasion.” ” (Id. at p. 598.) And, while voluntariness is a threshold
requirement, additional factors must be considered. (/d. at pp. 603-604.) “The temporal
proximity of the arrest and the confession, the presence of intervening circumstances
[citations] and, particularly, the purpose and flagrancy of the official misconduct are all
relevant.” (/bid., fns. omitted.)

Applying these factors to the present case, defendant’s statements to the police on
April 30 should have been suppressed. Although the statements were voluntary, the
remaining factors weigh in favor of suppression. While defendant had been detained
only three hours before he began talking to the officer, the entire detention lasted over 16
hours and the most inculpatory statements were made in the 15th hour, at which point the
detention was clearly illegal. Absent the unauthorized delay, defendant would have and
should have been released since there was no probable cause to hold him on murder
charges, and Vehicle Code section 40307 requires that defendant be admitted to bail
within at most two hours. Defendant’s extended detention based upon a traffic violation,
for the sole purpose of questioning him about serious felonies for which there was no
probable cause to arrest him, was a flagrant violation of both state law and the federal
Constitution. There are no intervening circumstances that dispel the taint of the illegal
detention. Accordingly, defendant’s April 30 statements should have been suppressed.

D. Defendant’s May 3 confession was not the fruit of the illegal April 30 detention.

Defendant does not argue that any independent Fourth Amendment violation
required suppression of his May 3 statements. Instead, he argues that his May 3
confession should have been suppressed as the fruit of the April 30 violation because
“[o]nly by means of the [April 30] detention did the police obtain the name of Sean
Marbley, and only by confronting appellant with Marbley’s accusations did the police
obtain his confession.”

In Wong Sun v. United States, supra, 371 U.S. at pages 487-488, the United States
Supreme Court stated: “We need not hold that all evidence is ‘fruit of the poisonous tree’

simply because it would not have come to light but for the illegal actions of the police.
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Rather, the more apt question in such a case is ‘whether, granting establishment of the
primary illegality, the evidence to which instant objection is made has been come at by
exploitation of that illegality or instead by means sufficiently distinguishable to be purged
of the primary taint.” ” (See also, e.g., Brown v. Illinois, supra, 422 U.S. at pp. 600, 602-
604.) Although excluding certain evidence as the product of illegal police conduct, the
court in Wong Sun held that the connection between Wong Sun’s illegal arrest and his
subsequent confession was “so attenuated as to dissipate the taint” because Wong Sun
“had been released on his own recognizance after a lawful arraignment, and had returned
voluntarily several days later to make the statement.” (Wong Sun v. United States, supra,
at p. 491.) His later confession was “sufficiently an act of free will to purge the primary
taint.” (/d. at p. 486.)

Similarly, in the present case, before agreeing to go to the police station for
additional questioning on the night of May 3, defendant was out of custody for three
days. The trial court found that he voluntarily agreed to return to the station and
substantial evidence supports that finding. Before further questioning began, defendant
was reread the Miranda warnings and again expressly agreed to waive them. As in Wong
Sun, the connection between the illegal detention and defendant’s May 3 statements had
become so attenuated as to dissipate any taint from the prior Fourth Amendment
violation.

Marbley’s participation in the May 3 police interviews does not alter this
conclusion. Indulging in the assumption that the police would not have identified
Marbley as a suspect in the absence of the prior illegal detention, “but for” is not the test
of excludability. (Wong Sun v. United States, supra, 371 U.S. at p. 487; Brown v.
lllinois, supra, 422 U.S. at p. 603.) The California Supreme Court has recognized that a
defendant’s confession is subject to suppression as fruit of the poisonous tree if the
confession was induced by confrontation with illegally seized evidence or an illegally
obtained statement from a codefendant. (People v. Bilderbach (1965) 62 Cal.2d 757,
767; People v. Johnson (1969) 70 Cal.2d 541, 546-549.) Nonetheless, the ultimate

€6 ¢ ¢c

question remains whether there is an intervening independent act by the defendant or
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a third party” to break the causal chain in such a way that the second confession is not in
fact obtained by exploitation of the illegality.” ” (People v. Storm (2002) 28 Cal.4th
1007, 1031, quoting People v. Sims (1993) 5 Cal.4th 405, 445; United States v. Bayer
(1947) 331 U.S. 532, 540-541 [upholding admissibility of second confession made six
months after illegally obtained confession, where defendant was out of custody during
the interim and he received fair warning the second confession might be used against
him].)

Here, defendant was not confronted with a statement made by Marbley that
implicated him in the crimes. Instead, Marbley and Jenkins were brought together,
jointly interviewed, and then left alone to talk to each other. Marbley exercised his free
will when he pled with defendant to help him go home by acknowledging that it was he
who shot the two victims. Defendant, who was not then in custody, also acted freely in
succumbing to his friend’s entreaties. By these acts of free will, the causal chain between
the illegal detention and defendant’s subsequent confession was broken. “ ‘The fact that
the name of a potential witness is disclosed to police [in an unlawful search] is of no
evidentiary significance, per se, since the living witness is an individual human
personality whose attributes of will, perception, memory and volition interact to
determine what testimony he will give. The uniqueness of this human process
distinguishes the evidentiary character of a witness from the relative immutability of
inanimate evidence.” ” (United States v. Ceccolini (1978) 435 U.S. 268, 277; Oregon v.
Elstad (1985) 470 U.S. 298, 308-309; see also People v. Williams (1988) 45 Cal.3d 1268,
1303-1304 [codefendant’s trial testimony need not be suppressed because “defendant
presented little if any evidence to demonstrate that without the unlawful entry
[codefendant] would not have talked to the police or agreed to testify for the prosecution;
on the contrary, from the very beginning [codefendant] voluntarily cooperated with the
authorities in the evident hope of receiving better treatment”]; People v. Miller (1967)
252 Cal.App.2d 877, 883-884.) Defendant’s confession was not obtained by exploitation

of the illegal detention but as the result of Marbley’s intervention and defendant’s
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exercise of his own free will. The illegal April 30 detention therefore did not require
suppression of the May 3 confession.

In light of the admissibility of the May 3 confession, the failure to suppress the
April 30 statements was not prejudicial. (Chapman v. California, supra, 386 U.S. 18.) In
his April 30 statements defendant admitted only to limited participation in the criminal
acts. Had those been the only statements made by defendant and relied upon by the
prosecution, the failure to suppress them might well have been prejudicial. However, the
significance of the April 30 statements was diminished substantially by the full
confession defendant gave on May 3. In view of the explicit description he gave on May
3 of the manner in which he personally assaulted and shot both victims, it is clear beyond
any doubt that his resulting convictions would not have been affected if the earlier and
less incriminating statements had been excluded. Accordingly, the failure to suppress the
April 30 statements does not require the judgment to be reversed.

2. Batson/Wheeler Error’

Under article I, section 16 of the California Constitution, a defendant’s right to
trial by a representative jury is violated by the use of peremptory challenges to exclude
prospective jurors on the basis of group bias. (People v. Wheeler, supra, 22 Cal.3d 258.)
Batson v. Kentucky (1986) 476 U.S. 79 (Batson), affords similar protection to an accused
under the federal Constitution’s equal protection clause. The court initially presumes that
a party exercising peremptory challenges does so on a constitutionally permissible
ground. (People v. Wheeler, supra, at p. 278.) A defendant who claims that one or more
prospective jurors have been challenged impermissibly has the initial burden of
establishing a prima facie case of purposeful discrimination. (People v. Williams (1997)
16 Cal.4th 635, 663-664.)

“ ‘[O]nce the opponent of a peremptory challenge has made out a prima facie case
of racial discrimination . . ., the burden of production shifts to the proponent of the strike

to come forward with a race-neutral explanation.” ” (People v. Silva (2001) 25 Cal.4th

" See footnote, ante, page 1.

20



345, 384.) “The party seeking to justify a suspect excusal need only offer a genuine,
reasonably specific, race- or group-neutral explanation related to the particular case being
tried. [Citations.] The justification need not support a challenge for cause, and even a
‘trivial’ reason, if genuine and neutral, will suffice.” (People v. Arias (1996) 13 Cal.4th
92, 136.)

“If a race-neutral explanation is tendered, the trial court must then decide . . .
whether the opponent of the strike has proved purposeful racial discrimination.” (People
v. Silva, supra, 25 Cal.4th at p. 384.) “This demands of the trial judge a sincere and
reasoned attempt to evaluate the prosecutor’s explanation in light of the circumstances of
the case as then known, his knowledge of trial techniques, and his observations of the
manner in which the prosecutor has examined members of the venire and has exercised
challenges for cause or peremptorily.” (People v. Hall (1983) 35 Cal.3d 161, 167-168.)

Because Wheeler/Batson motions call upon trial judges’ personal observations,
appellate courts generally accord great deference to their determination that a particular
reason is genuine. (People v. Silva, supra, 25 Cal.4th at pp. 385-386.) As the California
Supreme Court observed recently, “ ‘This court and the high court have professed
confidence in trial judges’ ability to determine the sufficiency of the prosecutor’s
explanations [for exercising peremptory challenges]. In Wheeler, we said that we will
“rely on the good judgment of the trial courts to distinguish bona fide reasons for such
peremptories from sham excuses belatedly contrived to avoid admitting acts of group
discrimination.” [Citation.] Similarly, the high court stated in Batson . . . that “the trial
judge’s findings in the context under consideration here largely will turn on evaluation of
credibility,” and for that reason “a reviewing court ordinarily should give those findings
great deference.” > > (People v. Reynoso (2003) 31 Cal.4th 903, 918.)

Here, defendant contends the trial court erred with respect to the third step in the
analysis. He argues, “The trial court found that [defendant] had established a prima facie
case of juror exclusion based on race, but after hearing the prosecutor’s justifications for

his challenges, ultimately denied the motion on the ground that the prosecutor’s stated
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reasons appeared to be race-neutral, and the court believed it was not required to assess
whether those reasons were genuine.”

We reject defendant’s contention that the trial court failed to make the required
inquiry into the genuineness of the prosecutor’s reasons or that the court did not believe it
was required to do so. While defendant’s selective quotations from the court’s ruling
make it appear as though the trial judge may not have fulfilled her duty, a more complete
review of the record satisfies us that the judge properly exercised her authority in ruling
on the motion. Defendant quotes the trial judge as saying, “as long as you have a valid,
unbiased reason, then that will be satisfactory with the court,” and emphasizes the judge’s
comment, “I mean I can’t go inside of anybody’s mind and say this is what he says but
this is not what he’s really doing.” A fuller quotation of the court’s ruling demonstrates
the fallacy in defendant’s argument.

“The Court: The court finds that there have been adequate nonrace-based reasons
given for Mr. Hora’s exercise of his peremptory challenge as to [the six
excused jurors]. Therefore, the Wheeler motion will be denied.

“Mr. Brown [Defense Attorney]: May I speak to that before the court closes the
issue?

“The Court: Well, all he has to do is justify them to me. That’s my understanding
of what happens. You bring the prima facie. [{]] Of course you can say—I
mean I can’t go inside of anybody’s mind and say this is what he says but this
1s not what he’s really doing. But as long as he tells me a prima facie—I’m
sorry—a nonrace-based reason that’s reasonable, then [—

“Mr. Hora [Prosecutor]: You believe it.

“The Court: —am willing to accept. I don’t have any reason not to believe you.

“Mr. Hora: I mean the court—I think the law says you have to—Well, if you
don’t think I’'m using them as a sham, that’s it. That’s what the law says in
any event.

“The Court: Well, basically I said they were reasonable and I heard all the voir

dire.”
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The court later reiterated, “I do feel that [the prosecutor] gave adequate reasonable
justification for his exercise of these peremptory challenges that were nonrace-based, and
I had no reason to disbelieve his analysis. [§]... [{]. .. [I]n terms of what he was
thinking and his reasoning, it’s not my position to go behind his reasoning and say, oh,
that was not a good reasoning, as long as I believe him.” Accordingly, the trial court
articulated and applied the proper standard for evaluating the prosecutor’s proffered
reasons.

Moreover, we agree with the trial court that the reasons given by the prosecutor
were plausible nonrace-based explanations for the exercise of his peremptory challenges.®
The prosecutor offered numerous reasons for the exclusion of each of the potential
African-American jurors. While some were certainly stronger than others, none was so
lacking in support or rationality to be considered pretextual or to undermine the
prosecutor’s credibility and the genuineness of the reasons proffered. (See Lewis v.
Lewis (9th Cir. 2003) 321 F.3d 824, 830-831 [“if a review of the record undermines the
prosecutor’s stated reasons, or many of the proffered reasons, the reasons may be deemed
a pretext for racial discrimination”]; Caldwell v. Maloney (1st Cir. 1998) 159 F.3d 639,
651-652.)

The first juror excused was FM. The prosecutor explained that FM was excused
because he had stated in his questionnaire that he had been disciplined while in the
military because he refused to clean the barracks and make the beds of white flight
cadets. This answer concerned the prosecutor because FM refused to follow orders
seemingly based on racial considerations. The prosecutor was also concerned about
statements by FM indicating the criminal justice system is racially biased and unfair, and
that he expected everyone involved in the system to lie. Finally, the prosecutor noted that

FM jogs in the area of the shootings and may know some people related to defendant.

% As defendant did not present the comparative juror analysis raised in his appellate brief to the
trial court, we will not consider such analysis for the first time on appeal. (People v. Johnson
(2003) 30 Cal.4th 1302, 1319.) We see no extraordinary factors that would justify departure
from the normal rule enunciated in Johnson, nor are we inclined to say that the rule announced
by our Supreme Court violates federal constitutional standards.
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Contrary to defendant’s argument, the record supports the prosecutor’s reasons. FM
stated that when he previously sat on a jury, he believed the witnesses called by both the
prosecution and defense “were enhancing things and selectively forgetting other things,”
and that “prosecutors can lie, defense lawyers can lie, officers can lie, so we are all
fallible.” FM also said that he had experienced segregation as a young person and had
not been able to join the police force, so he would not want to “let the system off the
hook” by giving it a vote of complete confidence at this point. He also said that persons
with enough money to hire the best lawyers “have a much better chance of getting out or
getting off.” The prosecutor’s explanations were sufficient to justify the exercise of a
peremptory challenge against FM despite FM’s statement that he did not know any of the
names on the witness list, that he would follow the judge’s instructions, and that his
personal experiences with prejudice would not affect his ability to serve as a juror.”

Y C was the second African-American juror excused by the prosecutor. The
prosecutor excused her because she was a child development teacher. This concerned the
prosecutor because “teachers tend to be more liberal and more sympathetic towards the
defense generally” and because her cognitive development background might make her
more sympathetic toward defendant, whose entire defense was based on his limited
understanding of the Miranda warnings. This reason alone was sufficient to justify the
exercise of a peremptory challenge. However, the prosecutor offered three additional
reasons for excusing YC. The prosecutor explained that it was “bothersome” that YC’s
son had been arrested as a result of riding in the passenger seat of a stolen car and YC

thought his arrest was unfair. The prosecutor also believed YC might have a negative

b

? Defendant also argues that excusing a juror based on his perception that the “system is unfair’
violates equal protection because “[t]he perception that the judicial system is unfair is so
prevalent an opinion among African-Americans that holding such an opinion can be said to be
inherent in being African-American.” Because the prosecutor’s explanations for excusing FM
appear genuine, we need not consider the validity of this observation. We note, however, that
FM’s voir dire responses indicate that he personally held the belief that the criminal justice
system is unfair, not that the prosecutor assumed he held this belief because he is African-
American. (See U.S. v. Bishop (9th Cir. 1992) 959 F.2d 820; Stubbs v. Gomez (9th Cir. 1999)
189 F.3d 1099, discussed post.)
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attitude towards law enforcement based on her comment that she had witnessed an arrest
and in her opinion the police could have been kinder, rather than “push, push push.”
Finally, the prosecutor was confused by an answer in YC’s questionnaire regarding the
effectiveness of the criminal justice system, “look at both sides of law before justice is
served on the street.” While the three additional reasons are perhaps not as strong as the
first, they find ample support in the record and do not lessen the prosecutor’s credibility
with regard to the first.

The prosecutor excused CJ because he lived in Berkeley, and the prosecutor did
not like to accept jurors who lived in “the most liberal jurisdiction in the country,” and
because CJ believed his son and his cousin were victims of racial profiling when they
were pulled over by the police for no reason. Contrary to defendant’s assertion, excusing
a juror because his son had been the victim of racial profiling is not the equivalent of
excusing a juror because he lives in a poor, black neighborhood, which the Ninth Circuit
found impermissible in U. S. v. Bishop, supra, 959 F.2d at pages 825-826. In Bishop, the
court rejected the prosecutor’s explanation that he struck an African-American juror who
lived in Compton because he believed Compton’s residents were likely to be anesthetized
to violence. The court held that the proffered justification “referred to collective
experiences and feelings that he just as easily could have ascribed to vast portions of the
African-American community. Implicitly equating low-income, black neighborhoods
with violence, and the experience of violence with its acceptance, it referred to
assumptions that African-Americans face, and from which they suffer, on a daily basis.”
(Id. at p. 825.) In Stubbs v. Gomez, supra, 189 F.3d at page 1106, the court reiterated that
“under some circumstances a criterion that is ‘closely tied to race . . . cease[s to be] race-
neutral and become(s] a surrogate for impermissible racial biases.” [Citation.] ... [A] a
reason is not race-neutral if there is no ‘nexus between the jurors’ characteristic . . . and
their possible approach to a specific trial.” [Citation.] In other words, a ‘generic
reason| ] [or] group-based presupposition| ] applicable in all criminal trials’ to members
of a minority is not race-neutral.” Here, however, CJ was excused in part because his son

and another family member had been involved in a suspected case of racial profiling.
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Although racial profiling was not at issue in this case, police conduct and interrogation
techniques were, and the prosecutor reasonably could fear that the juror’s personal
experience with racial profiling might have a negative impact on his evaluation of the
evidence to be presented in this case.

JC was excused because she lived in Berkeley and because she worked for the
University of California at Berkeley, a “fairly liberal operation.” More importantly, the
prosecutor explained that he excused her because JC believed homosexuality was wrong,
immoral, against God and against the Bible. She also believed that her daughter was a
lesbian as a result of molestation that occurred as a child. Despite JC’s statements that
her beliefs would not interfere with her duties as a juror, the prosecutor had reason to be
concerned because Malvo was a homosexual transvestite, as was one of the prosecution
witnesses. Other reasons noted by the prosecutor were (1) that JC said it was her
understanding that “a lot of police do wrong undercover things and sometimes may arrest
people by setting them up;” (2) that she failed to include in her questionnaire the fact that
the trial judge was the prosecutor in her daughter’s molestation case; (3) that she visited
her brother in prison; and (4) that she wrote “innocent until proven guilty”” on the
questionnaire. The prosecutor’s additional reasons were unnecessary and of questionable
significance, but did not detract from the validity of the prosecutor’s concern over JC’s
views on morality.

BF was the fifth African-American juror excused. She was excused because she
was a longtime friend of juror FM, who had already been excused, and because she bore
anger towards the police. Defendant’s assertion that the record does not support the
prosecutor’s reasons is incorrect. Immediately after being excused FM returned to the
jury pool and sat next to BF. While BF said that it did not bother her that FM had been
excused, the prosecutor was not required to trust her answer. Likewise, BF’s voir dire
answers support the prosecutor’s concerns that BF might believe the police are biased.
BF’s son was accused of domestic violence and her daughter-in-law was not allowed to
drop the charges. She said that she believed the police had put words in her daughter-in-

law’s mouth. The police had also drawn their guns on her husband after a traffic stop, in
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her opinion without cause. Finally, with regard to the a question about the effectiveness
of the criminal justice system, she replied, “I believe racial bias exists.”"

AM was the last African American excused from the jury. The prosecutor noted
first that he had the impression from her “stark” questionnaire that she either was having
trouble with English or wanted to claim that she was having trouble with English, or
lacked interest in the proceedings. While defendant is correct that AM’s educational
background and oral answers to questions demonstrate that her understanding of English
likely was sufficient, that does not necessarily undermine the prosecutor’s impression that
AM was trying to avoid jury service or simply not interested. The prosecutor also noted
that he excused her because she was a postal worker, and “one of the no-no’s as a
prosecutor is leaving a postal worker on.” The prosecutor also found AM a “bit
unconventional in that she’s 52 years old, never been married, lives with her mother and
her daughter, and when she was speaking I had a bit, a little bit of trouble understanding
her. It may have been because she was missing all of her front teeth except one.”
Finally, the prosecutor noted that she lived in a bad part of Oakland where two of the
police officer witnesses worked and he was concerned that AM seemed too nonchalant
about actions the police were taking or not taking in her neighborhood. Contrary to
defendant’s assertions, these reasons do not amount to unexplained dislike of the
potential juror and offer far more content that the explanations rejected by other courts.
(See Montgomery v. State (Miss.App. 2002) 811 So0.2d 471, 474 [rejecting prosecutors
explanation that he “had seen the man around town and did not like the way the man
acted”]; People v. Turner (1986) 42 Cal.3d 711, 725 [rejected explanation that “I think it
was something in her work as to that she was doing that from our standpoint, that
background was not—would not be good for the People’s case”].) Accordingly, the trial

court did not err in denying defendant’s Batson/Wheeler motion.

' We fail to see how Broady v. Com. (Va.App. 1993) 429 S.E.2d 468, discussed in some detail
by defendant, is relevant. In Broady, the prosecutor excused three African-Americans because
they were close in age to the African-American defendant. The court found the reason pretextual
because the prosecutor had not challenged three White jurors who were also close in age to the
defendant.
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3. Instructional Error’

Defendant contends the trial court erred in failing to instruct the jury pursuant to
CALJIC No. 17.01 that it must unanimously agree that he committed one particular act
that constituted first degree murder."" He argues that the instruction was required
because “some of the jurors may have voted to convict because they believed [defendant]
had aided and abetted Marbley in attempting to rob Malvo and Scott. Others may have
found no such aiding and abetting proved, or no attempted robbery proved, but voted to
convict because they believed appellant personally did the shooting.”

In People v. Perez (1993) 21 Cal.App.4th 214, 223, the court held that the giving
of CALJIC No. 17.01 is inappropriate in those cases where multiple theories or acts may
form the basis of a guilty verdict on one discrete criminal event. In Perez, “[w]itnesses
testified the perpetrator entered the store, displayed a gun, took the money in the register
and fled. However, there was conflicting evidence regarding which specific acts Perez
committed during the robbery.” (21 Cal.App.4th at p. 223.) The court concluded that “it
was not necessary jurors unanimously agree on whether Perez was the direct perpetrator
or aided and abetted the robbery by driving the perpetrator to the store.” (/bid; see also
People v. Beardslee (1991) 53 Cal.3d 68, 92 [the jury need not decide unanimously
whether defendant was guilty as the aider and abettor or as the direct perpetrator]; People
v. Santamaria (1994) 8 Cal.4th 903, 919 [there is “no unanimity requirement as to the
theory of guilt [and] the individual jurors themselves need not choose among the theories,
so long as each is convinced of guilt. Sometimes, as probably occurred here, the jury

simply cannot decide beyond a reasonable doubt exactly who did what. There may be a

" See footnote, ante, page 1.

" CALJIC No. 17.01 reads: “The defendant is accused of having committed the crime of

[in Count ]. The prosecution has introduced evidence for the purpose of
showing that there is more than one [act] [or] [omission] upon which a conviction [on Count

] may be based. Defendant may be found guilty if the proof shows beyond a reasonable
doubt that [he] [she] committed any one or more of the [acts] [or] [omissions]. However, in order
to return a verdict of guilty [to Count ], all jurors must agree that [he] [she] committed
the same [act] [or] [omission] [or] [acts] [or] [omissions]. It is not necessary that the particular
[act] [or] [omission] agreed upon be stated in your verdict.”
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reasonable doubt that the defendant was the direct perpetrator, and a similar doubt that he
was the aider and abettor, but no such doubt that he was one or the other”]; People v.
Davis (1992) 8 Cal.App.4th 28, 45.)

Here, there is only one course of conduct that led to the murder of Malvo and
attempted murder of Scott. The evidence shows that defendant and Marbley arranged to
meet the victims in the parking lot, perhaps for the purpose of robbing them or perhaps to
buy drugs from them. One of the men shot at the car in which Malvo and Scott were
sitting and continued to shoot at them once they got out. The other man chased down
Scott and held him until the shooter caught up and hit Scott with the gun. Under the
circumstances, the jury was not required to decide unanimously which role was played by
defendant and which by Marbley. Under the evidence, defendant was either the direct
perpetrator or the aider and abettor, but in all events he was guilty of the charged crimes.

People v. Espinoza (1983) 140 Cal.App.3d 564, relied upon by defendant is
distinguishable. In Espinoza, the court reversed defendant’s conviction for assault with a
deadly weapon because the jury was not instructed that it must decide unanimously
whether the conviction was based on defendant’s personal use of a knife or his
companion’s use of a rifle. In Espinoza there were three independent factual bases that
potentially could have supported the assault conviction. Here, however, there is only one
factual basis for the murder and attempted murder. Accordingly, unlike Espinoza, a
unanimity instruction was not required.

DISPOSITION

The judgment is affirmed.

Pollak, J.

We concur:

McGuiness, P. J.

Parrilli, J.
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